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NYSE Temporarily Waives Certain Shareholder Approval Requirements
(UPDATED AS OF SEPTEMBER 30, 2020)
I.

Overview

On April 3, 2020, the New York Stock Exchange (the “NYSE”) filed with the Securities and Exchange
Commission (the “SEC”) a proposal to temporarily waive certain shareholder approval requirements applicable to
private placements set forth in Section 312.03 of the NYSE Listed Company Manual (the “Manual”). Specifically,
the proposal waives certain shareholder approval requirements for private placement transactions involving certain
related parties or 20% or more of the number of shares of common stock or voting power of a company. It is
intended to address the potential liquidity needs of listed companies resulting from the recent declines and volatility
of the financial markets in connection with the spread of COVID-19. The proposed rule changes became effective
immediately upon filing with the SEC on April 3, 20201 and will remain in effect through December 31, 2020.2

II.

Stock Issuances to Related Parties

Section 312.03(b) of the Manual provides that, subject to certain limited exceptions, shareholder approval
is required before the issuance of common stock, or of securities convertible into or exercisable for common stock,
to (1) a director, officer or substantial security holder of a company (each, a “Related Party”), (2) a subsidiary,
affiliate or other closely-related person of a Related Party, or (3) any company or entity in which a Related Party
has a substantial direct or indirect interest (collectively, “Restricted Parties”), in each case, if the number of shares
to be issued or into which the securities may be convertible or exercisable exceeds 1% of either the number of shares
of common stock or the voting power outstanding before such issuance.3
The rule change partially waives the application of Section 312.03(b) for a sale of a company’s securities
if (1) the sale is for cash, (2) the sale is for a price that is not less than the lower of: (i) the Official Closing Price
immediately preceding the signing of the binding agreement or (ii) the average Official Closing Price for the five
trading days immediately preceding the signing of the binding agreement (the “Minimum Price”), and (3) the
company’s audit committee or a comparable committee comprised solely of independent directors reviews and
approves the sale.4 “Official Closing Price” means “the official closing price on the NYSE as reported to the
Consolidated Tape immediately preceding the signing of a binding agreement to issue the securities.”5 In effect, the
rule change temporarily permits NYSE-listed companies to sell securities to Restricted Parties without shareholder
approval, regardless of the size of such sale, so long as the conditions above are met. The waiver would be effective
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for transactions occurring on or before December 31, 2020, and any transaction to which the waiver might apply
would still be subject to shareholder approval if required by any other rule.

III.

Stock Issuances Subject to 20% Limit

Section 312.03(c) of the Manual provides that, subject to certain limited exceptions, shareholder approval
is required before the issuance of common stock, or of securities convertible into an exercisable common stock, if
(1) the number of shares to be issued is, or will be, 20% or more of the number of shares of common stock
outstanding before such issuance or (2) the common stock so issued has, or will have, 20% or more of the voting
power outstanding before such issuance.6
An existing exception provides that shareholder approval will not be required for such issuance of common
stock or convertible securities for cash at the Minimum Price if (1) a registered broker-dealer purchases the
securities with a view to sell them to one or more purchasers in a private sale or (2) the securities are sold to multiple
purchasers, and no one purchaser, or group of related purchasers, acquires, or has the right to acquire, more than
5% of the shares of the issuer’s common stock or voting power before the sale (the “Bona Fide Financing
Exception”).7
The rule change waives the multiple purchaser requirement and the 5% limitation in the Bona Fide
Financing Exception, permitting companies to qualify for the Bona Fide Financing Exception even when there is
only one purchaser and even when the purchaser or purchasers acquire more than a 5% interest. In effect, the rule
change temporarily permits listed companies to sell securities without shareholder approval, regardless of the size,
number of participating investors, or the amount of securities purchased by any single investor, so long as the sale
is for cash at the Minimum Price. The waiver would be effective for transactions occurring on or before December
31, 2020, and any transaction to which the waiver might apply would still be subject to shareholder approval if
required by any other rule.

IV.

Conclusion

In proposing these rule changes, the NYSE noted that the waivers would “provide NYSE listed companies
with the flexibility on a temporary emergency basis to consummate transactions without shareholder approval that
would not require shareholder approval under the rules of the NASDAQ Stock Market, as the specific limitations
[being waived] do not exist in the applicable NASDAQ rules.” The rule changes acknowledge that “existing large
investors are often the only willing providers of much-needed capital to companies undergoing difficulties.” In
approving the extension of the rule changes through December 31, 2020, the SEC noted that “a number of listed
companies” had availed themselves of the rule changes and cited “ongoing economic disruption and uncertainty
associated with the pandemic,” among other things, as a rationale for the extension.8
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If you have any questions about the issues addressed in this memorandum, or if you would like a copy of
any of the materials mentioned, please do not hesitate to call or email authors Geoffrey E. Liebmann at 212.701.3313
or gliebmann@cahill.com; or Joseph E. Cho at 212.701.3589 or jcho@cahill.com; or email
publications@cahill.com.

This memorandum is for general information purposes only and is not intended to advertise our services, solicit clients or represent our legal advice.
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