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SEC Approves Nasdaq Rule Change to Clarify Standards for
Direct Listings Without an IPO

Effective as of February 15, 2019, the Securities and Exchange Commission (SEC) approved new Nasdaq
rule changes to clarify standards for direct listings without an initial public offering (IPO), similar to the New York
Stock Exchange (NYSE) rule changes approved in 2018. This new rule clarifies the criteria for direct listings of
companies that desire to go public without raising new capital in a traditional IPO, including the calculation of
price-based initial listing requirements and foreign exchange listings. Nasdaq’s new rule comes about a year after
Spotify used a direct listing to go public on the NYSE. The direct listing alternative to an IPO may appeal to cash-
rich companies that do not need the publicity or new capital associated with a traditional 1PO.

I. Background

Section 6(b) of the Securities Exchange Act of 1934 (the “Act”) is designed to promote equitable and just
principles of trade, to foster cooperation with individuals engaged in facilitating transactions in securities for the
public interest, and to protect investors in support of the national open and free market system.! Consistent
therewith, pursuant to the corporate governance requirements in Nasdaq’s Rule 5600 Series direct listings are
subject to all initial listing requirements applicable to equity securities and are also subject to the applicable
exemptions thereunder.? Nasdaq’s new Listing Rule IM-5315-1 outlines the direct listing criteria for common equity
securities and compliance with the Nasdaq Global Select Market initial listing standards for the requirements
relating to price, market capitalization and market value of publicly held shares.®

Prior to the Spotify direct listing on the NYSE in 2018, historically direct listings were limited to small
companies and were generally rare. The SEC noted that Nasdaq’s rule changes are similar to the rules that the SEC
approved for the NYSE last year.* There is increased speculation that additional companies may follow Spotify’s
example®, as the direct listing alternative may provide greater liquidity for existing shareholders and potentially
make common shares more valuable in an acquisition context.

. Listing Rule IM-5315-1; Foreign Exchange Listings

Listing Rule IM-5315-1 outlines the requirements for a company whose stock is not registered under the
Act and seeks to list on the Nasdaq Global Select Market without a corresponding underwritten IPO, and also
describes how Nasdaqg will calculate compliance with the Nasdaq Global Select Market initial listing standards
based on the price, market value and market capitalization of publicly held shares.® Additionally, the new rule
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requires that a company that lists on the Nasdaq Global Select Market via a direct listing also file a registration
statement pursuant to the Act at the time of effectiveness thereby allowing existing shareholders to sell their shares.’

Pursuant to IM-5315-1, Nasdaq will also require that companies listed on the Nasdaq Global Select Market
via a direct listing provide an independent third-party valuation by an entity with demonstrable competence and
significant experience.® To qualify as an independent valuation expert, an entity or its affiliates, at the time of
providing a valuation, cannot beneficially own in the aggregate “more than 5% of the class of securities to be listed,”
or be entitled to any right to receive such listed securities within 60 days.® Additionally, to be considered an
independent valuation expert, neither the entity nor its affiliates can have provided investment banking services to
the listing entity within the twelve-month period immediately preceding the date of such valuation or otherwise
have been engaged to provide investment banking services to the listing entity “in connection with the proposed
listing or related financings or other related transactions.”’® However, if a given security recently had sustained
trading in a private placement market!! prior to a direct listing on the Nasdag Global Select Market, Nasdaq will
determine the company’s price, market value (“the lesser of: (i) the value calculable based on valuation; and (ii) the
value calculable based on the most recent trading price in a Private Placement Market*?) and market capitalization
of publicly held shares.'® Alternatively, if a given security does not have recently sustained trading in a private
placement market, Nasdaqg will determine whether a company has met the market value of publicly held shares
requirement for listing on the Nasdaq Global Select Market if the company provides a valuation of publicly held
shares of at least $250,000,000.*

With regard to foreign exchange listings, where a given company is transferring from a foreign regulated
exchange with market liquidity for the company’s shares on that exchange, or listing on Nasdaq while continuing
to trade on such exchange, Nasdaq’s new rule clarifies that the foreign company is not subject to the new
requirements for direct listings.*®

1. Conclusion

With this rule change, companies now will have clear standards, in certain circumstances, to accomplish a
direct listing on either Nasdaq or NYSE in lieu of a traditional IPO. Although a direct listing alternative is more
appealing than it was historically, it remains to be seen whether these changes have the effect of pushing more
companies to pursue to this path to a public listing.
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If you have any questions about the issues addressed in this memorandum or if you would like a copy of
any of the materials mentioned, please do not hesitate to call or email Helene R. Banks (212.701.3439,
hbanks@cahill.com); Bradley J. Bondi (202.862.8910, bbondi@cahill.com); Charles A. Gilman (212.701.3403,
cgilman@cahill.com); Elai Katz (212.701.3039,_ekatz@cahill.com); Geoffrey E. Liebmann (212.701.3313,

gliebmann@cahill.com); Ross Sturman (212.701.3831,rsturman@cahill.com); Nicholas S. Millington
(212.701.3870, nmillington@cahill.com).

This memorandum is for general information purposes only and is not intended to advertise our services, solicit clients or represent our legal advice.
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